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(i) The modification is for new work 
beyond the scope of the original con-
tract; or 

(ii) The modification does not change 
the contract scope but changes the 
contract price (upward or downward) 
by more than 25 percent or $50,000; or 

(3) Consent of surety is required for a 
novation agreement (See subpart 42.12). 

(b) When a contract for which per-
formance or payment is secured by any 
of the types of security listed in 28.204 
is modified as described in paragraph 
(a) of this subsection, no consent of 
surety is required. 

(c) Agencies shall use Standard Form 
1414, Consent of Surety, for all types of 
contracts. 

[48 FR 42286, Sept. 19, 1983, as amended at 61 
FR 31652, June 20, 1996] 

28.106–6 Furnishing information. 
(a) The surety on the bond, upon its 

written request, may be furnished in-
formation on the progress of the work, 
payments, and the estimated percent-
age of completion, concerning the con-
tract for which the bond was furnished. 

(b) When a payment bond has been 
provided, the contracting officer shall, 
upon request, furnish the name and ad-
dress of the surety or sureties to any 
subcontractor or supplier who has fur-
nished or been requested to furnish 
labor or material for the contract. In 
addition, general information con-
cerning the work progress, payments, 
and the estimated percentage of com-
pletion may be furnished to persons 
who have provided labor or materials 
and have not been paid. 

(c) When a payment bond has been 
provided for a contract, the head of the 
agency or designee shall furnish a cer-
tified copy of the bond and the con-
tract for which it was given to any per-
son who makes a request therefor and 
who furnishes an affidavit that the re-
questor has supplied labor or materials 
for such work and payment therefor 
has not been made or that the re-
questor is being sued on such bond. The 
person who makes the request shall be 
required to pay such costs of prepara-
tion as determined by the head of the 
agency or designee to be reasonable 
and appropriate (see 40 U.S.C. 3133). 

(d) Section 806(a)(2) of Pub. L. 102–190, 
as amended by Sections 2091 and 8105 of 

Pub. L. 103–355, requires that the Fed-
eral Government provide information 
to subcontractors on payment bonds 
under contracts for other than com-
mercial items as defined in Subpart 2.1. 
Upon the written or oral request of a 
subcontractor/supplier, or prospective 
subcontractor/supplier, under a con-
tract with respect to which a payment 
bond has been furnished pursuant to 
the Miller Act, the contracting officer 
shall promptly provide to the re-
quester, either orally or in writing, as 
appropriate, any of the following: 

(1) Name and address of the surety or 
sureties on the payment bond. 

(2) Penal amount of the payment 
bond. 

(3) Copy of the payment bond. The 
contracting officer may impose reason-
able fees to cover the cost of copying 
and providing a copy of the payment 
bond. 

[48 FR 42286, Sept. 19, 1983, as amended at 50 
FR 26903, June 28, 1985; 60 FR 48273, Sept. 18, 
1995; 70 FR 57454, Sept. 30, 2005] 

28.106–7 Withholding contract pay-
ments. 

(a) During contract performance, 
agencies shall not withhold payments 
due contractors or assignees because 
subcontractors or suppliers have not 
been paid. 

(b) If, after completion of the con-
tract work, the Government receives 
written notice from the surety regard-
ing the contractor’s failure to meet its 
obligation to its subcontractors or sup-
pliers, the contracting officer shall 
withhold final payment. However, the 
surety must agree to hold the Govern-
ment harmless from any liability re-
sulting from withholding the final pay-
ment. The contracting officer will au-
thorize final payment upon agreement 
between the contractor and surety or 
upon a judicial determination of the 
rights of the parties. 

(c) For any withholding incident to 
the labor standards provisions of the 
contract, see part 22. 

28.106–8 Payment to subcontractors or 
suppliers. 

The contracting officer will only au-
thorize payment to subcontractors or 
suppliers from an ILC (or any other 
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